
*,fr'"
-

'..-.

a.l

8500
(ur-933)

oU 0gr I 7 lsss

The Honorable Bill Orton
Member, U.S. House of Representatives
51 South University Avenue, Room 317
Provo, Utah 846O1

Dear Mr. Orton:

We are in receipt of your Septembe r 26, 1995, letter regarding mining-related
activities of Raymond and Ronald Pene on mining claims in Westwater Canyon
Wilderness Study Area (WSA). We appreciate the opportunity to provide relevant
information on this issue.

For a history of the activity that has occurred on these claims, please refer to the
enclosed October 4,1994,letter made in response to a previous inquiry you made for
Mr. Ronald Pene. For your information, the appeal of trespass referred to in that letter
is stiff before the Interior Board of Land Appeals. Also enclosed is a July 14, 1994,
letter to Mr. Ronald Pene informing him that any unauthorized surface-disturbing
activity on the subject claims would result in a citation. The same would apply to any
individual(sl violating existing restrictions.

Because of ths romotoness of these claims, it is difficult to monitor activity. BLM
rt the Westwater Ranger Station have been assigned the
frndom visits to the claims during their regular river patrols

obrorved.
. l:.

h*rtsy, Kate Kitchell, Moab District Manager, Brad Palmer, Grand
Resource 6fr, &rd SalVenticinque, Grand Resource Area Geologist, visited
the subject mining claims on October 1 1, 1995. The purpose of the visit was to
observe the degree of surface disturbance that has taken place since the last BLM
inspection earlier this year and since the 1994 letter to Mr. Pene. The only changes
observed were that a WSA boundary sign and an off-highway vehicle (OHV) closure
sign were missing, and there wers tire marks showing that vehicles have been driven
within the closed area.
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Aside t;qffi":ffiffi6 marks, no recent surface disturbance has been made on the mining
claims. ThH$nS will be replaced before the end of October 1995. We will continue
to monitor tliiSWSA and work with the claimants to assure that Interim management
policy guidelihes are met. lf you have questions, please contact Mr. Brad Palmer,
Grand Resource Area Manager, at (8O1) 259-61 1 1.

Sincerely,

/S/ G. William Lamb

G. William Lamb
State Director

2 enclosures
1. October 4, 1994letter
2. July 1 4, 1994letter

bc: Moab District
Area Manager, Grand Resource Area

Office of Regional Solicitor
Federal Building, Suite 6201
125 So. State
salt Lake city, utah 84138
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Unired States Departmeut of the rurerior
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Moab District' Grand Resource Area
885 South Sand Fl'ats Road

Moab, Utah 84532

The Honorable William H' Orton

United States House of Representatives

Congress of the United States
51 South UniversitY Avenue
Provo, Utah 84601

Dear Representative Orton:

we are in receipt of your September 22, 1994, letter of inquiry regarding the mining claim

activities of Mr. Ronald pene in the Westwater Canyon Wilderness Study Area (wSA'

uT-o6o-1 18). we appreciate the opportunity to address your concerns and proyide

information retative to i[e. issr"s brought to your attention by Mr' Pene' 
:
-;

We believe most Of Mr. Pene'S concerns revolve around confusion and/or disagreement

;;ffi;;;in.>tn,u,ory authorities of the Bureau, granted under the Federal Land Policv and

Management Act ot t6ze (FLPMA,43 U.S.C.A. 1701), and the Mining Law of 1872

(30 U.S.C. A. 21, et. seq.). Therefore, in addition to answ€ring your inquiry' we hope our

response willalso help Mr. pene better understand the statutory and regulatory responsibilities

and requirements of operations on mining claims within Bureau of Land Management wsA's'

Our response will address your conc.rni in the order in which the.Y appear in your inquiry'

Alleged Harassment

your inguiry indicates that Mr. pene feers he has been subiect to harassment by the Bureau.
+lra aart a{

'f,,"."',j'j|;'ffi;; 
pene feets this way, as there has never been anY anempt on the part of

-a A^- Elaaa,c nacitinn nn

the Bureau-qr Of it,ll.ernplOyees to harass Mr. Pene. BeCause of Mr' Pene's position on
--^^:^-- ^---r..-.al ,,alar tha 1R7? Minino Law.

the 
1

ii retates to operations conducted under the 1872 Mining Law'

with Mr. Pene in the past over authorization of activity on his

As youi 603(a) of FLPMA specifically directed the Bureau to carrv out a

section 603(c) mandated'that "During the period of review

;;'iln ;;";E"f'#iilit Cfit"s r,"r determined otherwise, th€ secretarv shall continue to

manage such lands accordiig to his authority under this Act and other applicable law in a

manner so as not to impair tie suitability of such areas for preservation as wilderness"'
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These mandates in FLPMA establish as a matter of law that, while some development

activitie,s are pgrmissibtqon-lands under wilderness review, they are subiect to limitations and

must be. cer_e,tg{lr.t.legulated. Regulations found at 43 CFR 3802 were subsequentlv

establishe6'_-ib--Shtfg-iiiint tnis mandate relative to actions taken in wSA's under authority of

rhe 1872 Minilfg;:Uaw

Specific Bureau guidelines dnd policy for management of these lands are identified in the

"lnterim Management Policy and Guidelines for Lands Under Wilderness Review" (lMP)' dated

November 10, 1987, and issued Bureau-wide as Handbook H-8550-1. These IMP guidelines

further define the scope of responsibilities and requirements to assure that the FLPMA

mandates identified above are carried out in a responsible and consistent manner.

tMp guidelines identified in Chapter ll, F and G, establish policy for monitoring, surveillance,

and enforcement in WSA's, intended to carry out the responsibilities of the FLPMA mandated

wilderness inventory. The monitoring and surveillance guidance directs the Bureau to

"prevent, detect, and mitigate unauthorized activities and to properly supervise authorized

activities." They further indicate that "More frequent monitoring may be necessari' in some

WSA,s, depending on the number of project applications, ongoing activities, and potential for

uie conflicts adjacent to or within the WSA." The policy established for enforcement

indicates that "BLM will take all actions necessary to ensure full compliance with the Interim

Management Policy...Violations will not be tolerated". 
;

Mr. pene conducted potentially impairing surface disturbance activities within the WSA in

lgg} without authorizatioh, after he had been instructed in a letter from our office, dated

August 13, 1991,'that his proposed work would require further information prior to
authorization, relative to the guidelineis found in the 3802 regulations Our office

subsequently issued him a Notice of Noncompliance and trespass for that action, for failure

to comply with the 3802 regulations. Mr. Pene has appealed that action. Further information

regarding this incident is presented in a later section.

The intent of the 3802 regulations and the IMP policy is to carry out the FLPMA mandate that

WSA's remain unimpaired pending finalresolution by Congress. Our aitions to date regarding

Mr. pene's activities on his mining claims within the Westwater Cahyon WSA have been

intended to carry out these responsibilities. We again express our concern that he feels this

is harassment, but reiterate that our actions have not constituted Such.

Road Closurc
-:'.;1t.--'

itiilign issue identified by Mr. Pene as road closure, preventing him

ni. One of the decisions of the Grand Resource Area Resource

Man ;:approved on June 24,1985, was to designate 24,454 acres within

the R to use by Outdoor Recreational Vehicles (ORV's), except on

n these areas (RMP, 9.221. Wejstwater Canyon was one of the

areas receivind"lGh a ctosure, in an effort to protect scenic and recreational resources. one

of the subseguent effects of such a closure is that any proposed mining activity utilizing

vehicular access must be authorized through approval of a Plan of Operations.

Your
from

extstrng



Mr. pene correctty points out that he was informed by a previous Acting Area Manager, in a

work
Nonet

of disc

It may bd;
of valid
response._i",
the record,

proposed for that year. This was a mistake on the part of the Bureau.

that this oversight occurred does not mean that the Bureau must

utililes the terminology of validity, interchangeably with the concept
in WSA,s, which we will address in a subsequent section of this

is no formal recognition of the "validity" of Mr. Pene's claims in

to a formal determination under the Mining Law.

connnue situation once it has been discovered. The 1985 RMP clearly

designates closed to ORV use, and the'43 CFR 3802 regulations clearly require

a Plan for surface disturbing mining operations in WSA's.

However, the fact that the area is closed to ORV use does not preclude Mr. Pene from

conducting work'on his claims in the area. Regulations governing administration of designated

ORV areai, found at 43 CFR 8340.0-5(h), states that such activity can occur if subject to

appropriate authorization. In this case, the appropriate authorization would be through

approval of a 3802 Mining Plan of Operation. This would give Mr. Pen 
" 

the authorization he

needs to utilize vehicle access into this area, and would allow the Bureau the opportunity to

review his proposed use and provide appropriate mitigation to meet our WSA mandates.

Ordercd Off Land

your inquiry refers to an allegation by Mr. Pene that he was "ordered" off the land by a BLM'

River Ranger. On September 3, 1994, Mr. Pene was encountered on the land by our

westwatei niver Ranger during a routine river patrol. The Ranger asked Mr. Pene if he had

come in by vehicle. Mr. Pene informed him that he had. The Ranger then asked Mr. Peneoto

leave as he had no authorization to have the vehicle in the closed area. Mr. Pene refusedjto

leave and that ended the encounter. The Ranger was fotlowing instructions t6m
management. Mr. Pene allegedly filed some form of complaint over this issue with unkno{vn

officials, and the situation may be under some type of investigation. We have no further

information, nor have we received any inquiries regarding this alleged complaint.

Mining Ctaim ValiditY

your inquiry indicates that Mr. Pene "...states that the BLM recognized his claims as valid in

1gg6...". We are unsure of what Mr. Pene means by this statement. 'The Bureau recognizes

that Mr. pene has legally located mining claims from an administrative standpoint. However,

the ',validity" of a mining claim is another matter altogether. For a claim to be considered

"valid", it must contain I discouery of valuable minerals as outlined in the Mining Law of

1g72. Such a determination requires a formal validity examination by a certified mineral

examiner. No such study.has been conducted to date on any of Mr. Pene's claims, therefore

there is no tO assume that Mr. Pene'S claims are "valid" within the context
the Mining Law of 1872.

j
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Current IBUA Casc

Your inquiry refers to Mr.

letter
additi

provided your office with assay results from the property which
nt economic value to his claims. The geology of the Westwater
Studied extensively over the years because it is one of only a few

Utah with exposures of Precambrian age rock. There are no records

Pene'S "CaSe" currently under COnSideratiOn by the lnteriOr Board
-There is a non-compliance and trespass case in front of IBLA

on the Pussycat claims in 1992 (IBLA 93'2291. Mr. Pene

fgur office on June 26, 1991, for work on these claims. ln a
ii:rgust 13, 1991, Mr. Pene was informed that we would need
,diopoteO activity before we could take action to authorize use.

Additionally. as part of the WSA inventory process, FLPMA mandated that every area

identified as a WSA be subiect to a thorough minerals evaluation by the U. S. Bureau of Mines

and the U. S. Geological Survey. The Westwater Canyon study was done by the Bureau of

Mines in 1986, in cooperation with the Geological Survey. The study collected and conducted
analyses on hundreds of samples collected from within the Westwater Canyon WSA, taken
from both the placer deposits and from silicified rocks in the fractures found in the
Precambrian rock.

The study identified the presence of approximatel1 24troy ounces of gold, contained in a

placer deposit roughly 5,000 cubic yards in volume in the Pussycat claim area. The study
indicated this deposit was sub-economic due to the small particle size of the gold present and

the small areal extent of placer host gravels. The study also identified minor concentrations
of metals in fractures and dikes within the Precambrian rocks, but suggests there is no large

concentration present due to the limited extent of the silicified fractures. i
To summarize, ther€ is no available data to support Mr. Pene's claim of mineral values in ine
area. Mr. Pene has indicated to us that these values occur in the bedrock on the claims, and

that he has developed a new rnetallurgical method that will allow commercial recovery of

these metals. We are aware that changes in metallurgical procedures and metal recovery
methods can render sub-economic deposits economic, however, we are not aware of any new
metallurgical processes that would accomplish this for this area, other than Mr. Pene's claim

that he has devised such a method. Mr. Pene declined to provide us specific details on the
mechanics of this process due to it's "proprietary" nature-.

We re Mr. Pene to that request. During a routine river patrol on

found that significant wbrk had occurred on the claims

without our Mr. Pene was issued a trespass notice by letter dated October 10,

1992, and required to submit a Ptan of Operations detailing how he was going to rehabilitate

the area disturbed !y his unauthorized actions. Mr. Pene subsequently appealed this order

and trespass action to IBLA.
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To date, IBLA has not ruled on the case and we therefore cannot comment on the particular

the Bureaui to force him to comply with the October 10, 1992, order that he

him to submit a Plan of Operations for reclamation of the work he

July 14, 'l we ask him to submit a Plan of Operation for "...any further activity
involving the usb of a motorized vehicle or other activities prescribed under 43 CFR 3802.1 '1 "

(emphasis added). This was a letter sent from our office after a July 1 1, 1994, meeting with
Mr. Pene, at which meeting we understood Mr. Pene to agr€e to such a process.

Prior Existing Rights

The final issue identified in your inquiry regards Mr. Pene's assertion that, since his claims

were staked in 1 984, prior to the inventory decision on the Westwater Canyon WSA ( 1 9 8 5 ),

he has somg form of prior existing right. We have explained to Mr. Pene on several occasions

rhat the cutoff date for determining what are legally ref€rred to as "valid existing rights"

and/or "grandfathered rights" for mining claims in WSA's, is October 21,1976, th'e date of

the enactment of FLPMA.

The enactment of FLPMA officially initiated the public lands wilderness review prograrn, and

Congress specifically directed the Bureau, in the Act, to manage such lands to prevent

impairment of wilderness suitability until such time as Congress determined their final

eligibility for inclusion into the National Wilderness Preservation system. This issue has been

decided in a multitude of IBLA decisions dealing with assertions of valid existing rights alrd

grandfathered uses. Mr. Pene's claims have no valid pre-existing rights or grandfathered udes

since they were located after the enactment of FLPMA.

ln summarv, we have tried every avenue we have to get Mr. Pene to cooperate within the

extent of the laws and regulations governing administration of public lands as relates to
surface disturbing activities on mining claims in Wilderness Study Areas. Mr. Pene believes

that since the Mining Law of 1872 predates the 1976 FLPMA Act, that FLPMA cannot

interfere with operations under the Mining Law. He also seems to operate under the

assumption that the location of a mining claim transfers some possessory right of ownership

to the surface of such lands. A mining claim transfers possessory rights only to the minerals

claimed, and only gives a claimant the benefit of using as much of the surface as is necessary

to recover those mineral resources.

.appealed,
conducted

We once;
contelc
has a
interest'ti
the wild
by Cong

confusion likely stems from misreading a lefter from our office, dated

invitation to Mr. Pene to work with us, within the proper

when conducting activity on his mining claims. lf indeed he

and a new method of recovery, then it is in everyone's best
bpen assessment of that potential, in a manner that will not impair

the Westwater Canyon WSA prior to final action and disposition



We hopE thst the above information has adequately addressed the issues raised in your

inquiry,J ferthe.length of this response, but feel the issues raised are complex
and bussion in order to put the entire situation in proper perspective and

contgxt:
contact

cc:

bf lufther assistance, or provide any additional information, please

Jackson at (801) 259-8193.

Sincerely,

rf

8rfu
Area Manager

UT-060, District Manager, Moab District Office
UT-g10, State Director, Utah State Officet
The Hon. Orrin G. Hatch
United States Senator
135 RussEll Senate Office Building
Washington. D. C. '20510

Regional Solicitor
Office of Regional Solicitor
Federal Building, Suite 6201
125 South State
Salt Lake City, Utah 84138

Daniel B. Frank, Esg.
Budd-Falen Law Office
623 West 20th Street
Cheyenne, Wyoming 82003
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Dlu Ron,

Wr rpprGcirtc you taking :lr timc to tn d widr us st Jdv t l. 199rt. in filoeb concmring

activiry 91r yorr Pusycrt glrcer cirimr (UMC lod filr 2772431, rnd thr Krlli Jo lodo clrinr
|UMC tr.d fn 3434O/t) witfin tro Woctvu.ts Csnyqt Wildomor Snrdv Ano (W6Al. 1lU
rcgulc$onr at 43 CFR 3802 rddrcss miningrdetd rctivity witrin WSAr. Wc frrl tho prina1Y

isqr€ rclrdvf ro Your rcthdw on thr lubl.ct d|lns u. tourd usrr rub9ryt 3t02.1'1.
concsmtng wlrn a Pltn of ogrraoon ir rcqutnilt. srroficrlty:

(r) Any mining ogrtiou which involvt cmnn ction of mlrnc of rccrss.
irrcbding brirtger. hnding arcrr for rircnft. or impodng or rnrhtrinng gch
occ.6 faoitidl in a wrv dut rltrru thr rlignmcnt" widdt, gndiort d:0, or
ch.trtrr af rrh hClt|rt

(d) Any oe.rdom unt notolird vdlca ovat ddr fun o9.[ uL rfirr rn6
trrils g drtlnrd in rrbfn t3a2 of filr filr, offiortl vlhiclm, unls thl usa

sf r rncotitrd vrtridl crn br corrrd bv r tcmDorrw ula Dltt*t itsr.d undrt
sulo.ft t372 of ddr dtlr:

In dr lohd to cdlgrlltrlt ooftmrr{ada fi hctdut fiir rrrl it 'clos.d'
rmific rsthofirticr s r nelt sf drclrlonr ntchltl h ino

Ptrn (RMPI. Sudt tudrotEroon wodtl rlto giyr ts thc
d,ta lavrl of rtivitv Itogorrd b nooimprhng undrr anr ui$ing

Policv (fMn. Your lrrt rctiviv m thr qtDlrcr chiml. h ottr

edgrt 3802.1-1(rl, rnd mc1t crrtridy ttft dl cquirrmrmr
undar t':itCt. gnrr ctr Jrdy lltr mrtirg, w. h.tll boon rdvirod by thr
Sotiaitor {lLfitrr logC counrll. drrt drr Orodriqlr rr oudh.d undrr 43 CFi 3E02.1'1
rreuirirg a Ptrrr of Ofruienr rn drr rpFogrbu mcam tu nJdrru $f lfvl? tfslnmfitt! atld
grwidr you t|G rra$awautiorindon ro udlEo motodzad Yl|ticlaf rn csloug8ng yq|r worlt
m S1. lrrbl.ct c|lim] 
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aF|$llfr OctoDct 10, 1992, tlE!9lt! rlotica and docirion rtq/inr€ r Pfcn of
f*rrrad gnmcnly on nhrtiftrtim of the orior dirorbncr. Thr orrr b

stc finrrior Eorrd ol Lrnd Appcdl (lBtjl. Wo now f€d fitl ir rn crccllarn
wo?t too.th.r to adrlrcgr til trslitlt3 ynur tunttr l.mdlm aft arolofrfthn
Igbbqt dimr. wllb angrnng wi at In agancY tntrt O{rr nrandata tO grgtCsl

lrtrtllity of drl orao.

Ar you oannd out, you ara otoDJld to trka what$lrr lcgd rstion ig ncrrrry to grotcct
yow dgmt, Wr roo lrw lrgrl rsmrdi.r.r grwid.d in thl rcgCrdom ll43 CFF 3t02.$t (rtf
dut world rnjoin yqu from continurrg oglraimr cr thr chlnr. Brt wr ttt srrt yor'll rgrr.
dlo grud.nt eour of *:tim would bc to fitlt pulrJr nf romrrifUftivc Arovrtioflt inrhblc
ro rStdvt tha grotlGnt rt h|t|o.

?hcrfrore, wr wosld rt dlt yq, prfgJtr sld sbmit to fib oilfic. I Pl.n o{ Ofrrtirvr et
tflrt 4l dryr orior to .ny funnr &ilvt3y ftT|oNlttl tr. ur of I rn60ritad ]fhfch or otllr
agttvftff pnrcrllcrf ur€u +3 Cti t!02.1 .l . W. did rglr ilrt you would br rHc to.rlmorr
drc crllr and trniE oqsiptnofi ourendy oi.itr pticr t0 arbmirion of fi Phn.

Ag8h, lgt mc drtnk vos la trldng dmc ro vidr wlt't ur rnd trrrtrHl*r gcod so.nmrrricrtisr.
Should vos hnr rny rdditiond gucltiors, plgclc cgntrgt Alcr VrnHcmln or Scl Vqdchqgc
at yqr ordirt conwnioncr.

Sfirrccrcly,

/s/ BmD D. PAII'IIF

A'|o ftfinrgr

Rcgiorrl Solietor
Officr of Fegrorrl Sollcitot
Fcdml tuldlne, E$r. 0z0l
t25 9o. 9ntt
6olt bkc Citv, Ut h 84134

UT 060, 0M, MflD Olstcr
tJ? 920, Orrury Em Okrsto?, Utdt
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